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Costs Incurred and Claimed’” (Cost State-
ment) for the total of net expenditures ac-
crued (i.e., net costs incurred) for the period
covered by the Cost Statement. The Con-
tractor shall certify the Cost Statement sub-
ject to the penalty provisions for unallow-
able costs as stated in sections 306(b) and (i)
of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 256), as amend-
ed. DOE, after audit and appropriate adjust-
ment, will approve such Cost Statement.
This approval by DOE will constitute an ac-
knowledgment by DOE that the net costs in-
curred are allowable under the contract and
that they have been recorded in the accounts
maintained by the Contractor in accordance
with DOE accounting policies, but will not
relieve the Contractor of responsibility for
DOE’s assets in its care, for appropriate sub-
sequent adjustments, or for errors later be-
coming known to DOE.

Alternate IV (DEC 2000). As prescribed
in 970.3270(a)(1)(iv), the following para-
graph (k) shall be included in manage-
ment and operating contracts without
integrated accounting systems:

(k) Certification and penalties. The Con-
tractor shall prepare and submit a ‘‘State-
ment of Costs Incurred and Claimed” (Cost
Statement) for the total of net expenditures
incurred for the period covered by the Cost
Statement. It is anticipated that this will be
an annual submission unless otherwise
agreed to by the Contracting Officer. The
Contractor shall certify the Cost Statement
subject to the penalty provisions for unal-
lowable costs as stated in sections 306(b) and
(i) of the Federal Property and Administra-
tive Services Act of 1949 (41 U.S.C. 256), as
amended.

(End of clause)

[656 FR 81009, Dec. 22, 2000, as amended at 74
FR 36375, 36376, 36378, 36380, July 22, 2009; 75
FR 68221, Nov. 5, 2010]

970.5232-3 Accounts, records, and in-
spection.

As prescribed in 970.3270(a)(2), insert
the following clause:

ACCOUNTS, RECORDS, AND INSPECTION (DEC
2010)

(a) Accounts. The Contractor shall main-
tain a separate and distinct set of accounts,
records, documents, and other evidence
showing and supporting: all allowable costs
incurred; collections accruing to the Con-
tractor in connection with the work under
this contract, other applicable credits, nego-
tiated fixed amounts, and fee accruals under
this contract; and the receipt, use, and dis-
position of all Government property coming
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into the possession of the Contractor under
this contract. The system of accounts em-
ployed by the Contractor shall be satisfac-
tory to DOE and in accordance with gen-
erally accepted accounting principles con-
sistently applied.

(b) Inspection and audit of accounts and
records. All books of account and records re-
lating to this contract shall be subject to in-
spection and audit by DOE or its designees in
accordance with the provisions of Clause
970.5204-3, Access to and ownership of
records, at all reasonable times, before and
during the period of retention provided for in
paragraph (d) of this clause, and the Con-
tractor shall afford DOE proper facilities for
such inspection and audit.

(c) Audit of subcontractors’ records. The Con-
tractor also agrees, with respect to any sub-
contracts (including fixed-price or unit-price
subcontracts or purchase orders) where,
under the terms of the subcontract, costs in-
curred are a factor in determining the
amount payable to the subcontractor of any
tier, to either conduct an audit of the sub-
contractor’s costs or arrange for such an
audit to be performed by the cognizant gov-
ernment audit agency through the Con-
tracting Officer.

(d) Disposition of records. Except as agreed
upon by the Government and the Contractor,
all financial and cost reports, books of ac-
count and supporting documents, system
files, data bases, and other data evidencing
costs allowable, collections accruing to the
Contractor in connection with the work
under this contract, other applicable credits,
and fee accruals under this contract, shall be
the property of the Government, and shall be
delivered to the Government or otherwise
disposed of by the Contractor either as the
Contracting Officer may from time to time
direct during the progress of the work or, in
any event, as the Contracting Officer shall
direct upon completion or termination of
this contract and final audit of accounts
hereunder. Except as otherwise provided in
this contract, including provisions of Clause
970.5204-3, Access to and Ownership of
Records, all other records in the possession
of the Contractor relating to this contract
shall be preserved by the Contractor for a pe-
riod of three years after final payment under
this contract or otherwise disposed of in
such manner as may be agreed upon by the
Government and the Contractor.

(e) Reports. The Contractor shall furnish
such progress reports and schedules, finan-
cial and cost reports, and other reports con-
cerning the work under this contract as the
Contracting Officer may from time to time
require.

(f) Inspections. The DOE shall have the
right to inspect the work and activities of
the Contractor under this contract at such
time and in such manner as it shall deem ap-
propriate.
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(g) Subcontracts. The Contractor further
agrees to require the inclusion of provisions
similar to those in paragraphs (a) through
(g) and paragraph (h) of this clause in all
subcontracts (including fixed-price or unit-
price subcontracts or purchase orders) of any
tier entered into hereunder where, under the
terms of the subcontract, costs incurred are
a factor in determining the amount payable
to the subcontractor.

(h) Comptroller general. (1) The Comptroller
General of the United States, or an author-
ized representative, shall have access to and
the right to examine any of the contractor’s
or subcontractor’s directly pertinent records
involving transactions related to this con-
tract or a subcontract hereunder and to
interview any current employee regarding
such transactions.

(2) This paragraph may not be construed to
require the Contractor or subcontractor to
create or maintain any record that the Con-
tractor or subcontractor does not maintain
in the ordinary course of business or pursu-
ant to a provision of law.

(3) Nothing in this contract shall be
deemed to preclude an audit by the Govern-
ment Accountability Office of any trans-
action under this contract.

(i) Internal audit. The Contractor agrees to
design and maintain an internal audit plan
and an internal audit organization.

(1) Upon contract award, the exercise of
any contract option, or the extension of the
contract, the Contractor must submit to the
Contracting Officer for approval an Internal
Audit Implementation Design to include the
overall strategy for internal audits. The
Audit Implementation Design must de-
scribe—

(i) The internal audit organization’s place-
ment within the Contractor’s organization
and its reporting requirements;

(ii) The audit organization’s size and the
experience and educational standards of its
staff;

(iii) The audit organization’s relationship
to the corporate entities of the Contractor;

(iv) The standards to be used in conducting
the internal audits;

(v) The overall internal audit strategy of
this contract, considering particularly the
method of auditing costs incurred in the per-
formance of the contract;

(vi) The intended use of external audit re-
sources;

(vii) The plan for audit of subcontracts,
both pre-award and post-award; and

(viii) The schedule for peer review of inter-
nal audits by other contractor internal audit
organizations, or other independent third
party audit entities approved by the DOE
Contracting Officer.

(2) By each January 31 of the contract per-
formance period, the Contractor must sub-
mit an annual audit report, providing a sum-
mary of the audit activities undertaken dur-

48 CFR Ch. 9 (10-1-11 Edition)

ing the previous fiscal year. That report
shall reflect the results of the internal au-
dits during the previous fiscal year and the
actions to be taken to resolve weaknesses
identified in the contractor’s system of busi-
ness, financial, or management controls.

(3) By each June 30 of the contract per-
formance period, the Contractor must sub-
mit to the Contracting Officer an annual
audit plan for the activities to be under-
taken by the internal audit organization
during the next fiscal year that is designed
to test the costs incurred and contractor
management systems described in the inter-
nal audit design.

(4) The Contracting Officer may require re-
visions to documents submitted under para-
graphs (1)(1), (i)(2), and (1)(3) of this clause,
including the design plan for the internal au-
dits, the annual report, and the annual inter-
nal audits.

(j) Remedies. If at any time during contract
performance, the Contracting Officer deter-
mines that unallowable costs were claimed
by the Contractor to the extent of making
the contractor’s management controls sus-
pect, or the contractor’s management sys-
tems that validate costs incurred and
claimed suspect, the Contracting Officer
may, in his or her sole discretion, require the
Contractor to cease using the special finan-
cial institution account in whole or with re-
gard to specified accounts, requiring reim-
bursable costs to be claimed by periodic
vouchering. In addition, the Contracting Of-
ficer, where he or she deems it appropriate,
may: Impose a penalty under 48 CFR 970.5242—
1, Penalties for Unallowable Costs; require a
refund; reduce the contractor’s otherwise
earned fee; and take such other action as au-
thorized in law, regulation, or this contract.

(End of clause)

Alternate I (DEC 2000). As prescribed
in 970.3270(a)(2), if the contract includes
the clause at 48 CFR 52.215-11, Price
Reduction for Defective Cost or Pricing
Data—Modifications, the basic clause
shall be modified as follows:

(a) Paragraph (a) of the basic clause
shall be modified by adding the words
“or anticipated to be incurred” after
the words ‘‘allowable costs incurred.”

(b) Paragraph (g) of the basic clause
shall be modified by adding the fol-
lowing:

The Contractor further agrees to include
an ‘“‘Audit’ clause, the substance of which is
the ‘““Audit” clause set forth at 48 CFR
52.215-2, in each subcontract which does not
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include provisions similar to those in para-
graph (a) through paragraph (g) and para-
graph (h) of this clause, but which contains
a ‘‘defective cost or pricing data’ clause.

[656 FR 81009, Dec. 22, 2000, as amended at 72
FR 29081, May 24, 2007; 74 FR 36376, 36378,
36380, July 22, 2009; 75 FR 68220, 68221, Nov. 5,
2010]

970.5232-4 Obligation of funds.

As prescribed in 970.3270(a)(3), insert
the following clause:

OBLIGATION OF FUNDS (DEC 2000)

(a) Obligation of funds. The amount pres-
ently obligated by the Government with re-
spect to this contract is ~ dollars (§ ).
Such amount may be increased unilaterally
by DOE by written notice to the Contractor
and may be increased or decreased by writ-
ten agreement of the parties (whether or not
by formal modification of this contract). Es-
timated collections from others for work and
services to be performed under this contract
are not included in the amount presently ob-
ligated. Such collections, to the extent actu-
ally received by the Contractor, shall be
processed and accounted for in accordance
with applicable requirements imposed by the
Contracting Officer pursuant to the Laws,
regulations, and DOE directives clause of
this contract. Nothing in this paragraph is to
be construed as authorizing the Contractor
to exceed limitations stated in financial
plans established by DOE and furnished to
the Contractor from time to time under this
contract.

(b) Limitation on payment by the Govern-
ment. Except as otherwise provided in this
contract and except for costs which may be
incurred by the Contractor pursuant to the
Termination clause of this contract or costs
of claims allowable under the contract oc-
curring after completion or termination and
not released by the Contractor at the time of
financial settlement of the contract in ac-
cordance with the clause entitled ‘‘Payments
and Advances,” payment by the Government
under this contract on account of allowable
costs shall not, in the aggregate, exceed the
amount obligated with respect to this con-
tract, less the Contractor’s fee and any nego-
tiated fixed amount. Unless expressly ne-
gated in this contract, payment on account
of those costs excepted in the preceding sen-
tence which are in excess of the amount obli-
gated with respect to this contract shall be
subject to the availability of—

(1) Collections accruing to the Contractor
in connection with the work under this con-
tract and processed and accounted for in ac-
cordance with applicable requirements im-
posed by the Contracting Officer pursuant to
the Laws, regulations, and DOE directives
clause of this contract; and
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(2) Other funds which DOE may legally use
for such purpose, provided DOE will use its
best efforts to obtain the appropriation of
funds for this purpose if not otherwise avail-
able.

(c) Notices—Contractor excused from further
performance. The Contractor shall notify
DOE in writing whenever the unexpended
balance of available funds (including collec-
tions available under paragraph (a) of this
clause), plus the Contractor’s best estimate
of collections to be received and available
during the  day period hereinafter speci-
fied, is in the Contractor’s best judgment
sufficient to continue contract operations at
the programmed rate for only  days and
to cover the Contractor’s unpaid fee and any
negotiated fixed amounts, and outstanding
encumbrances and liabilities on account of
costs allowable under the contract at the end
of such period. Whenever the unexpended
balance of available funds (including collec-
tions available under paragraph (a) of this
clause), less the amount of the Contractor’s
fee then earned but not paid and any nego-
tiated fixed amounts, is in the Contractor’s
best judgment sufficient only to liquidate
outstanding encumbrances and liabilities on
account of costs allowable under this con-
tract, the Contractor shall immediately no-
tify DOE and shall make no further encum-
brances or expenditures (except to liquidate
existing encumbrances and liabilities), and,
unless the parties otherwise agree, the Con-
tractor shall be excused from further per-
formance (except such performance as may
become necessary in connection with termi-
nation by the Government) and the perform-
ance of all work hereunder will be deemed to
have been terminated for the convenience of
the Government in accordance with the pro-
visions of the Termination clause of this
contract.

(d) Financial plans; cost and encumbrance
limitations. In addition to the limitations
provided for elsewhere in this contract, DOE
may, through financial plans, such as Ap-
proved Funding Programs, or other direc-
tives issued to the Contractor, establish con-
trols on the costs to be incurred and encum-
brances to be made in the performance of the
contract work. Such plans and directives
may be amended or supplemented from time
to time by DOE. The Contractor agrees—

(1) To comply with the specific limitations
(ceilings) on costs and encumbrances set
forth in such plans and directives;

(2) To comply with other requirements of
such plans and directives; and

(3) To notify DOE promptly, in writing,
whenever it has reason to believe that any
limitation on costs and encumbrances will be
exceeded or substantially underrun.

(e) Government’s right to terminate not af-
fected. The giving of any notice under this
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